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Marks & Sokolov is an international law firm providing a full range of transactional and
litigation services to Russian businesses and individuals in the United States and
international clients throughout the world.

Mapxkc 1 COokoJI0B — MexXAyHapogHasA puandeckas pupma, mpeoCcTaBiIAIasa IOJTHBIN
CIIEKTP YCJIYT POCCUUCKHAM KOMHIAHUAM U (PU3NUUECKUM JIMIAM 110 Pa3JIMYHBIM BOIPOCAM
BeJleHUsA OM3Heca U CBI3aHHBIX C IPEJCTAaBJIEHUEM NHTEPECOB KJIMEHTOB B CyIEOHBIX
pasbuparenbcrBax B CIITA. ®upma mpeicTaBiisieT UHTEPECHl THOCTPAHHBIX KJIMEHTOB I10

BCEMY MHUDY.



ARBITRATION - ALTERNATIVE DUE TO CORRUPTION IN RUSSIAN STATE COURTS

+

ITPEJIIOYTUTEJIBHOCTDb APBUTPAKA B CBA3U C KOPPYIIITUEN
B POCCUVICKUX I'OCYJIAPCTBEHBIX CY/IAX

According to the U.S. Department of State
Russia’s country profile: “Regional and local
courts are often subject to political pressure,
and corruption is widespread.” February 2009

Yelena Valyavina, first deputy chairman of the
Supreme Arbitrazh Court stated publicly that
Kremlin had pressured and threatened the
Russian judiciary to secure favorable rulings.

May 13, 2008

Former Chairman of Arbitrazh Court for
Moscow Region Judge S.V. Marasanova in her
letter to famous host of TV and radio shows
acknowledges corruption in Russian courts
and that procedure of appointment of judges
acceptable and controlled by Kremlin is in
place. May 21, 2008

ITo nuadopmaruu Be6-caiita I'ocyapcTBEHHOTO
HenapramenTa CIIIA (cekmus «cBezieHus o Poccum») B
Poccun «PernonasibHble 1 MEeCTHBIE CY/Ibl UACTO
II0/IBEPraroTCs IIOJIMTUYECKOMY JIaBJIEHUI0, 4 KOPPYIILUA
IIpeJICTaBJIsAeT U3 cebs MINPOKO pacCIpPOCTPAaHEHHOE
ABsieHue». PeBpajb 2000T.

Enena BansBuHa, niepBbIiil 3aMecTUTENb Briciiero
ApOUTpaKHOTO Cy/1a, c/ietana MyOJTndHOe 3asBJIEHIE 00
MMEBIIIUX MECTO JIaBJIEHUU U YyTPO3axX CO CTOPOHBI Kpemuis
B aJIpec cy/ien. 13 Mas 2008T.

[Tpencenaterb MOCKOBCKOTO 00JIaCTHOTO Cy/Ia B OTCTABKE
C.B. MapacaHoBa B CbMe HA UM U3BECTHOTO TeJie- U
Painio-BeAyIIero 3asBUIA O KOPPYIIIUU B POCCUNCKUX
CyZlax, a TAaKXKe 0 TOM, UTO CYILECTBYeT CUCTeMa
Ha3HA4YeHUA CyJled YTOAHBIX U1 KOHTPOJIUPYEMBIX
Kpemsiem. 21 masg 2008r.
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PITFALLS IN RUSSIAN ARBITRAL AWARDS ENFORCEMENT
ARTICLE 34 OF THE LAW “ON INTERNATIONAL COMMERCIAL ARBIRATION”

IPEIIATCTBUA JJIA IIPUBEJAEHUA B UCITIOJITHEHUE PEHNIEHUI POCCUMCKUX
KOMMEPUYECKHNX APBUTPAYKEN
CT. 34 BAKOHA «O MEXKAAYHAPOJHOM KOMMEPUYECKOM APBUTPAZKE»

An arbitral decision may be annulled by the court if a
party seeking, annulment proves that:

»one of the parties to the arbitration agreement is legally
unfit or the agreement is invalid under the applicable
law; or

it was not property informed about the arbitrator's
appointment or about arbitration proceedings; or

sthe decision was made on a dispute not provided for by
the arbitration agreement; or

»the composition of the arbitration tribunal or the
arbitration procedure was not in accordance with the
parties' agreement; or

The court rules that:

A. The object in dispute cannot be an object of
arbitration proceedings under the legislation of the
Russian Federation; or

B. The arbitral decision is counter to the public law of the
Russian Federation.

An application for annulment shall be submitted not
later than three months from the date of its receipt by the
party, submitting this application, of the arbitral
decision.

Apb6uTpakHoe pellleHne MOKeET ObITh OTMEHEHO CYZIOM, €CITU
XO/IaTaMCTBYIOIAs CTOPOHA JIOKAMKET, UTO:

"0/{HA U3 CTOPOH apOUTPAKHOTO COTJIAIIIEHUS
HeZleecrnocoOHa, UJIN COTVIallleHHEe HEAEHCTBUTEIBHO B
COOTBETCTBUH C IPUMEHUMBIM 3aKOHOIATEIHCTBOM; VJTU

*0Ha He ObLIa JOIKHBIM 00pa3oM yBeJIoMJIeHa O
Ha3HAYEeHUH apOuTpa Wiu 00 apOUTPaKHOM
pa3doupaTeIbCTBE; UIH

"pelieHre BBIHECEHO 110 CIIOPY, He IIPeyCMOTPEHHOMY
apOUTPaKHBIM COTJIAIIIEHUEM; WU

"COCTaB TPETENCKOTO Cy/la WJIN apOuTpakHasi mporeaypa He
COOTBETCTBOBAJIU COTJIAIIIEHHUIO CTOPOH; JIH0O

Cyn onpenenur, 4To:

A. 00BeKT criopa He MOKeT OBITh IIPeIMeTOM apOUTPAKHOTO
pasbupaTtenbcTBa 10 3aK0oHY Poccutickoit @eneparium;

nJIN

b. apbuTpakHOe pellleHrEe TPOTUBOPEUHT ITyOJTUIHOMY
nopsAaaky Poccuiickoit ®enepanuu.

XopaTanicTBO 00 OTMEHE He MOKeT OBITh 3aABJIEHO 110
HMCTEUEHUH TPEX MECSIIEB CO JHSA MOJIyUYeHUsI CTOPOHOM,
3asBJIAIONIEN 3TO XOJaTalCTBO, apOUTPAKHOTO PEIIeHN .
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GROUNDS FOR THE REFUSAL TO RECOGNIZE AN ARBITRAL DECISION IN RUSSIA
ARTICLE 36 OF THE LAW “ON INTERNATIONAL COMMERCIAL ARBIRATION”

OCHOBAHMA 1JI1 OTKA3A B ITPU3HAHNUN APBUTPAYKHOI'O PEIIIEHUA B POCCHHN
CT. 36 3BAKOHA «O ME: KAYHAPOAHOM KOMMEPYECKOM APBUTPAYKE»

An arbitral decision shall not be recognized or executed
regardless of the country it was made in the following cases at
the request of the party against which the decision is directed
presents proof to the competent court that :

»one of the parties to the arbitration agreement was legally
unfit; or

rthe arbitration agreement is invalid under the applicable law;
or

»the party which lost was not property informed about the
arbitrator's appointment or about arbitration proceedings; or
»the decision was made on a dispute not provided for by the
arbitration agreement; or

»the composition of the arbitration tribunal or the arbitration
procedure was not in accordance with the parties' agreement;
or

*The decision has not yet become obligatory, has been
annulled or its execution suspended; or

The court rules that:

A. The object in dispute cannot be an object of arbitration
proceedings under the legislation of the Russian Federation;
or

B. The arbitral decision is counter to the public law of the
Russian Federation.

B nmpu3HaHUM WY IPUBEIEHUU B UCIIOJIHEHNE apOUTPAKHOTO
pellieHns, He3aBUCHUMO OT TOTO, B KAKOHM CTPaHe OHO OBLIO
BBIHECEHO, MOXKET OBITh OTKA3aHO 10 IIPOChOE CTOPOHBI, TPOTUB
KOTOPOU OHO HaIlpaBJIeHO, eCJIU 3Ta CTOPOHA IIPEeJICTAaBUT
KOMIIETEHTHOMY CYZy, JOKa3aTeJIbCTBa TOTO, UTO:

O/THA U3 CTOPOH apOUTPAKHOTO COTJIAIIIEHUS ObLIa
HeJIeecItocoOHa; WIn

'ap6I/ITpa)KHOG CorJialmi€eHue HelleflCTBPITeJILHO B COOTBETCTBHUH C
IIPUMEHHUMBIM 3aKOHOJAATEJIbCTBOM; HJIX

"0HA He ObLIa JOJHKHBIM 00pa30M yBeZIOMJIEHA O Ha3HAUEHUH
apbuTtpa wiu 06 apOuTpaskKHOM pa3dUpaTETbCTBE; MU

"pellleHHe BBIHECEHO 110 CIOPY, HE IPEAYCMOTPEHHOMY
apOUTPaKHBIM COTJIAIIEHUEM ; HJTH

"COCTaB TPETENCKOTO Cy/la WJIK apOUTpakHas MpoIeaypa He
COOTBETCTBOBAJIU COTJIAIIIEHHUIO CTOPOH; JTUOO

"pellleHueE ellle He CTaI0 00s13aTeTbHBIM JIJIs1 CTOPOH, OBLIO
OTMEHEHO WJIH €T0 UCIOJTHEHHE ObLIIO PUOCTAaHOBJIEHO; JTU00

Cyn onpeniesuT, 4To:

A. 00beKT criopa He MOKET OBITh IIPEeIMETOM apOUTPAKHOTO
pasbuparesibcTBa IO 3aKOHY Poccuiickoit @enepanuy;

Wwiu

B.apObuTpaskHOe peleHre TPOTHBOPEUHT IyOJTUUHOMY HOPSIKY
Poccutickoit ®enepamum.
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RUSSIAN ARBITRAL AWARDS — MKAS AWARDS, UNFAVORABLE TO MAJOR
RUSSIAN INTERESTS REVERSED

PEIIIEHUA POCCUNUCKHUX TPETEMCKUX CY10B — OTMEHA PEINIEHUI1 MKAC,
HEBBITOIHBIX BJIUATEJIBHBIM POCCHUCKUM KOMITIAHUAM

MKAS award of over $490 million to Yukos Capital
S.a.r.l. against NK “Rosneft” reversed by Moscow
Arbitrazh Court. August 2007

MKAS decision for Gazprom to get $1,473 billion for

reversed. Garzprom found entitled to seek payments
from “Moldovagaz”. July 2008

MKAS decision, holding Finnish tenant, “Kalinka-
Stockmann”, of “Smolenskiy Passage”, entitled to
prolong the lease for ten years reversed by Moscow
Arbitrazh Court. August 2008

gas consumed by Pridnestrovye from “Tiraspoltransgaz”

Pemenrie MKAC o npucyxieHun $ 490 MJIH. B TIOJIb3y
IOKOC Kanuran C.a.p.s B fesie mpotuB HK "Pocuedts"
610 OTMeHEHO MOCKOBCKUM apOUTPaKHBIM CYZOM.
Asrycr 2007

Otmeneno pentenne MKAC npeanuceiBaroliee
“T'aznpomy” TpeboBaTh $1,473 MJIP/I. 3a TOTPeDIIsIEeMBIH
[IpuauecTpoBbeM ras ¢ “TupacnospTpaHcras”.
T'azmpom cmor TpeboBaTh omiaTy oT “MoJiioBaras”.
W10 2008

Pemenne MKAC o nipaBe huHCKOTO apeHAaTopa
“Kanunka-CTOKMaHH" IPOJIJINTh CPOK apeH/IBI B
CmousieHckoM ITaccaske”, Ha IecATh JIeT ObLJIO OTMEHEHO
MOCKOBCKUM apOUTPaKHBIM Cy/IOM. ABTycT 2008
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DISPUTING ENFORCMENT OF ALLEGEDLY CORRUPT/IMPROPER ARBITRAL
AWARDS IN US BASED ON ARTICLE V OF NEW YORK CONVENTION

+

OCIIAPMBAHUE UCIIOJIHEUA PEIIIEHUMU B CIIIA HA OCHOBAHUU
CT. V HBIO-MMTOPKCKOI1 KOHBEHIINU, KAK ITOJIYUYEHHBIX
HE3AKOHHBIM/KOPPYIIIITMOHHBIM IIYTEM

TECHNOSTROYEXPORT, Petitioner - Appellee, v.
IDTS, INC., Respondent — Appellant. Appeal from
judgment confirming two arbitration awards allegedly
obtained through corruption of Russia arbitration tribunal.
Appellate court affirmed holding that IDTS waived its right
to assert the public policy exception where it had
knowledge of the facts but remained silent until an
adverse award was rendered.

DEIULEMAR COMPAGNIA, Petitioner v.
TRANSOCEAN COAL COMPANY, INC. and ANKER
TRADING S.A., Respondents. Petition to confirm
Arbitration Award granted. Arbitrators may not be
questioned regarding the arbitral decision-making process
in the absence of clear evidence of impropriety.

EMPRESA CONSTRUCTORA, Plaintiff v. ISEKI, INC.,
Defendant. Defendant’s request to conduct the
discovery to oppose enforcement denied. Defendant has
not shown "clear evidence of impropriety" or any other
fundamental defect in the arbitration proceeding the
requested discovery would substantiate.

TEXHOCTPOWIKCMNOPT, 3asBuTtenb — OTBETUYMK NO
anennauum npotB UOTC, UHK., OTBETUYUK —
AnennaHTt. AnennaumoHHbIN cyd NoaTBepamn ABa
peLLUEHNA POCCUNCKOro KOMMEPYECKOro apbuTpaxa, akobbl
NONYYEHHbIX KOPPYNUUOHHBLIM MyTEM OTKa3aHo.
AnennsumoHHasa cya noctaHosun, Yto MATC okasancs ot
npaBa ccblflaTbCA Ha HapyLLeHne nybrMYyHOro nopsiaka,
He COCnaBLUMCb HA HEro 40 BbIHECEHUS
HebnaronpuATHOro Ans ceds pelleHus.

OEOJIMMAP KOMIMAHUA, 3asButenb npoTuB
TPAHCOKEAH KOYJ1 KOMIMNAHW, UHK n AHKEP
TEUOUHT C.A., OTBeTumku. 3asBneHune c TpeboBaHnem
noaTBepaAMTb apObuUTpaXKHOro peLleHne yaoBneTBOPEHO.
3aKOHHOCTb AENCTBUI apOUTPOB HE MOXET NoABEpPraTbCs
COMHEHMIO B OTCYTCTBME OYEBUOHbIX AOKa3aTeNbCTB
HE3aKOHHOCTU [geiicTauin]

AMIPE3A KOHCTPYKTOPA, 3asaButenb npoTuB
MCEKW, UHK., OteeTuuk. MNpoweHne OTBETUMKA O
NpoBeAEHUN ANCKABEPU ANSA OCMapMBaHUS UCMNOSTHEHMS
peLlueHnsa OTKNoHeHo. OTBETUYMK HE CMOT NPeaoCTaBUTb
«O4YeBMAHbIE JOKa3aTeNbCTBa» HE3AaKOHHOCTWN UNK
apyroro oyHgameHTanbHoro gedekrta apbutpaxxHoro
pasbupaTtenbcTBa, 451 060CHOBaHUSA KOTOPOro HYXHO
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ARBITRATION IN RUSSIA

PA3BBHUPATEJIBCTBO B POCCUVICKX KOMMEPUYECKUX APBUTPAYKAX

WRONG
WAY
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COSTS / 3ATPATBI

CYAEBHOE PASBNPATEJIBCTBO

LITIGATION IN USA " e
B CYJAX CIIIA j

COMMERCIAL ARBITRATION
PASBUPATEJIBCTBO B
KOMMEPYECKOM APBUTPAKE

LITIGATION IN RUSSIAN COURTS
CYZIEBHOE PABBUPATEJIBCTBO
B POCCUMNCKUX CYIAX
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THANK YOU FOR ATTENDING!

CITACHBO 3A BHMMAHHE!
CONTACT INFORMATION KOHTAKTHAA NTH®OPMAIINA
Gene Burd Sergey Sokolov Bruce Marks
J:xun bepx Cepreii CoxoJ10B bproc Mapxkc
KYIV/KUEB MOSCOW/MOCKBA PHILADELPHIA/
OUJIATEJIb®UA
Tel +38 (044) 235 68 66 Tel +7 (495) 933 4612

Tel +1 (215) 569 8901

GBurd@mslegal.com Marks@mslegal.com
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